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History 774/Law 796.17L
HISTORY OF AMERICAN LAW AND SOCIETY SINCE THE CIVIL WAR

Winter 2010
David Stebenne

240 Dulles, 292-5359

Stebenne.1@osu.edu

Office hours: Tuesdays and Thursdays (240 Dulles), 2:00-3:30 p.m., and Wednesdays (459 Law), 1:30-3:00 p.m., or by appointment.

COURSE REQUIREMENTS: Attendance at all class meetings; timely completion of all reading assignments; active participation in class discussions of those readings; a short (2-3 page) seminar paper prospectus; and a twenty-page seminar paper.  Graduate students in history must turn in their paper prospectuses in class on Wednesday, Feb. 17th,  and discuss them briefly then; and their seminar papers in class on Wednesday, March 17th.  Law students must turn in their seminar paper prospectuses in class on Wednesday, March 3rd and discuss them briefly then; and their seminar papers at my law school mailbox by 5:00 p.m. on Monday, May 3rd.  Graduate student papers will survey and critique the legal-historical literature on some topic raised by the assigned readings and group discussions.  The precise nature of law student paper topics will be worked out individually.  Typically, those papers will attempt to place a contemporary legal dispute in historical context through research into primary and/or secondary legal-historical sources. 

BASIC COURSE THEMES AND QUESTIONS

American legal history emerged as a distinct and serious field of scholarly inquiry during the 1950’s.  The leading scholar then was J. Willard Hurst of the University of Wisconsin, who wrote such works as The Growth of American Law: The Law Makers (1950) and Law and the Conditions of Freedom in the Nineteenth-Century United States (1956).  The “Wisconsin School” of legal historians led by Hurst tended to view law as a dependent variable in the process of historical change.  According to this view, social institutions and processes shape the law rather than the other way around.  The most influential exponent of that view in recent years has been Lawrence Friedman, who is best known for his book A History of American Law (1973), which was the first scholarly and comprehensive history of that subject.


The Hurst-Friedman view has been challenged from two basic directions.  One group of scholarly critics led by Morton Horwitz and Mark Tushnet is part of a larger school known as “critical legal studies.”   Horwitz and Tushnet emphasize the autonomy of legal concepts and the power of such concepts to shape society.  Yet another group of scholars, perhaps the most numerous at present, emphasizes the interactive relationship between society and law, with each influencing, and being influenced, by the other.

This ongoing scholarly debate has affected a lot of what has been written about the history of American law.  At root, the debate is concerned with the relative importance of law in shaping American society when compared with other factors, such as industrialization, urbanization, immigration, and social divisions rooted in class, race and gender.  

The second main theme of the course is the nature of the judiciary in American legal history.  Scholars have devoted a lot of attention to the following questions related to that theme: What role has the judiciary (and the U. S. Supreme Court especially) played in American society?  What explains the unusually influential nature of the American judiciary and Supreme Court when compared with those in other highly industrialized societies?  As with the debate about the power of law to shape society, the issue of the judiciary’s role will be considered during discussions of more narrowly focused legal-historical topics.    

   READING ASSIGNMENTS

Assignments should be completed prior to the Wednesday class meetings during which those assignments will be discussed.  All of the books listed are available for purchase at SBX, 1806 North High Street.  (Be sure to look there under the history course number, i.e., 774, as SBX does not have a law textbooks section.)  The articles listed below are available in a packet at the law school copy center, which is in room 146 Drinko.

Jan. 13    The Constitution Transformed

               Graduate students: read Robert J. Kaczorowski, The Politics of Judicial
               Interpretation: The Federal Courts, Department of Justice and Civil Rights,
               1866-1876 (2005).
               Law students: skim chaps 1-4, read chaps. 5-9. 
               Questions to consider: 1)How did the post-Civil War amendments alter the

               federal government’s role with respect to protecting civil rights?  2)How and
               why did the federal government retreat during the early 1870’s from protecting
               civil rights?  3)How did the new constitutional system established by 1876 differ
               from the pre-Civil War one? 

Jan. 20    Professionalization Comes to American Law

                Graduate students: read Robert Stevens, Law School: Legal Education in the
                United States from the 1850’s to the 1980’s (1983), chaps. 1-11.

                Law students: read chaps. 3-8.

    Questions to consider: 1)Why was legal education professionalized from the

                1880’s through the 1920’s?  2)What were the most important aspects of that

                process?   

Jan. 27     The Judiciary Against Reform: The Emergence of Laissez-Faire

                Constitutionalism

                Graduate students: read William M. Wiecek, The Lost World of Classical Legal 
                Thought: Law and Ideology in America, 1886-1937 (1998), prologue, chaps 1-
                4.
                Law students: read chaps. 2-4  
                Questions to consider: 1)Why did the U.S. Supreme Court embrace laissez-faire 

                constitutionalism?  2)What theoretical and practical problems did this doctrine

                solve?  3)What theoretical and practical problems did it create?              
Feb. 3    Law and the Advent of the Modern Welfare State

              Graduate students and law students: read Arthur Larson, “The Welfare State and
              Workmen’s Compensation,” 5 Nacca Law Journal 18 (1950); and “The Nature
              and Origins of Workmen’s Compensation,” 37 Cornell Law Quarterly 206

              (1952).

              Questions to consider: 1)To what degree did European models influence

              the design of American welfare state programs?  2)What assumptions about

              social organization lie behind the shaping of those programs?  

Feb. 10    Free Speech and Its Limits

               Graduate students and law students: read Robert Cover, “The Left, the Right,
               and the First Amendment: 1918-1928,” 40 Maryland L. Rev. 349 (1981).

               Questions to consider: 1)What restrictions on free speech did the U. S. Supreme
               Court find constitutionally permissible during the Teens and Twenties? 2)How

               and why did the Court do so?               

Feb. 17   Crisis and Retreat: The Judiciary and the New Deal

               Graduate students and law students: read Wiecek, The Lost World of Classical
               Legal Thought, chap. 5, epilogue

               Questions to consider: 1)How and why did the Supreme Court abandon laissez-

               faire constitutionalism during 1937-1942?  2)What were the most important
               consequences of that change?
               Reminder: graduate student seminar paper prospectuses and presentations due in
               class.
Feb. 24   The Legal System and the Civil Rights Movement

               Graduate students: read Gregory S. Jacobs, Getting Around Brown: 
               Desegregation, Development, and the Columbus Public Schools (1998).
               Law students: read Michael J. Klarman, “Brown, Racial Change, and the

               Civil Rights Movement,” 80 Virginia L. Rev. 7 (1994)

               Questions to consider:  1)What led the Supreme Court to find racially

               segregated public schools unconstitutional?  2)How did the Brown rulings affect
               the struggle to dismantle racially segregated schools based in law?  3)What kind
               of metropolitan public school system has replaced the dual school system of the
               pre-Brown era?
Mar. 3    The Role of Law Expands

               Graduate students and law students: read Stevens, Law School, chaps. 12-14.
               Questions to consider: 1)How has legal education changed since World War II? 

    2)Why did the role of lawyers in American society expand during the 1960’s, 
    ’70’s and ’80’s?  2)What have been the most important consequences of that 
    change?

               Reminder: law student seminar paper prospectuses and presentations due in
               class.

Mar. 10   The Revolution in Criminal Law and Procedure

               Graduate students: read Carolyn N. Long, Mapp v. Ohio: Guarding Against
               Unreasonable Searches and Seizures (2006)
               Law students: read Potter Stewart, “The Road to Mapp v. Ohio and Beyond: 
               The Origins, Development and Future of the Exclusionary Rule in Search and
               Seizure Cases,” 83 Columbia Law Review 6 (October 1983): 1365-1403. 

               Questions to consider: 1)How and why did the Court reach the result that it did
               in the Mapp case?  2)Was Mapp correctly decided, do you think?  3)Why or
               why not?

Mar. 17  The Birth of the New Privacy
               Graduate students: read John W. Johnson, Griswold v. Connecticut: Birth
               Control and the Constitutional Right of Privacy (2005).
               Law students: read Mary Ziegler, “The Framing of a Right to Choose: Roe v.
               Wade and the Changing Debate on Abortion Law,” 27 Law and History Review

               281(2009).
               Questions to consider: 1)What was the constitutional basis of the Court’s ruling

               in the Griswold case?  2)Why, do you think, did the Court act as it did in this

               case?  3)How did the Roe decision change the nature of legal and political

               debates about the abortion issue?
               Reminder: history graduate students’ seminar papers due on in class.
Mar. 24   spring break week, no class meeting

Mar. 31   The Court and Civil Liberties during Wartime and Semi-Wartime

               Frank R. Strong, “Fifty Years of ‘Clear and Present Danger’: From Schenck to

               Brandenburg – and Beyond,” Supreme Court Review 1969: 41-80.
               Questions to Consider: 1)How did the Court’s view of what “clear and present

               danger” means evolve from Yates to Brandenburg?  2)Why did the Court

               change its interpretation of that key phrase in its Brandenburg decision?

               3)What are the most important factors in determining how speech-protective

               the courts will be?

Apr. 7     A Constitutional Crisis and Its Consequences
               John W. Dean II, “Watergate: What Was It?” 51 Hastings Law Journal 4

               (2000); Michael A. Fitts, “The Legalization of the Presidency: A Twenty-five

               Year Retrospective” and Ernest A. Young, “The Virtues of Presidential

               Weakness: A Comment on Fitts,” 43 Saint Louis University Law Journal 3

               (1999)725 and 741, respectively.  (Half of the class will read the first piece and

               the other half the second two pieces.)
               Questions to consider: 1)What, specifically, did the Nixon administration do

               (or fail to do) to bring on the Watergate crisis?  2)What constitutional dilemmas

               arose as a result of that wrongdoing?  3)How were those dilemmas ultimately

               resolved?  4)What have been the longer-term consequences of the Watergate

               episode for American legal history?

Apr. 14     Law student presentations of their research projects, part I
Apr. 21   Law student presentations of their research projects, part II

Apr. 28   Law student presentations of their research projects, part III

               Reminder: law student research papers due on Monday, May 3rd.
ENROLLMENT: Every student must be officially enrolled in the course by the end of the second full week of the quarter.  No requests to add the course will be approved by the department chair after that time.  Enrolling officially and on time is solely the responsibility of each student.

SEMINAR PAPER ASSIGNMENT: Every graduate student is required to write a twenty-page paper that surveys and critiques the legal-historical literature on some topic addressed by this course.  After surveying the potential sources, graduate students should first write a 2-3 page paper prospectus that identifies the paper’s topic and lists the secondary sources (both books and articles) to be reviewed.  The prospectus, typed, double-spaced, with standard margins, font sizes and citation form (which will also be required for the seminar paper itself), will be due in class on Wednesday, February 17.  (Graduate students should consult the Chicago Manual of Style if they have questions about the paper’s format.)  Graduate students will explain their paper topics briefly in class that day.  After completing the prospectus, graduate students should read through the sources he or she has chosen and then write a twenty-page paper that summarizes and critiques that scholarly literature.  Graduate students in history must turn in the completed paper in class on Wednesday, March 17th.  Every law student is also required to write a twenty-page seminar paper. The structure and content of those papers will be worked out individually in consultation with me.  Typically, those papers will attempt to place a contemporary legal dispute in historical context through research into primary and/or secondary legal-historical sources.  Law students are required to turn in a 2-3 page seminar paper prospectus like the one described above for graduate students.  Law student paper prospectuses will be due in class on Wednesday, March 3rd. (Law students should consult A Uniform System of Citation if they have questions about paper format.) Law students will explain their paper topics briefly in class that day.  Law student seminar papers are due by Monday, May 3rd, by 5:00 p.m. at my law school mailbox in room 324.
LEGAL-HISTORICAL REFERENCE WORKS: Students will likely find the following works of legal-historical reference useful in preparing their prospectuses and papers: Kermit Hall, Comprehensive Bibliography of American Constitutional and Legal History (6 vols.), (1984, 1990), which lists and classifies every book and article written in the field through the 1980’s.

Kermit Hall, ed., United States Constitutional and Legal History (20 vols.), (1987), which reproduces over 450 of the most important articles on legal history topics.

Kermit Hall and Peter Karsten, The Magic Mirror: Law in American History, 2nd ed. (2009), which is a classic one volume survey of the field.

Kermit Hall, ed., The Oxford Companion to the United States Supreme Court, 2nd ed. (2005); and Kermit Hall ed., The Oxford Companion to American Law (2002), which contain articles written and edited by some of the most distinguished currently practicing American legal and constitutional historians.

Roger K. Newman, ed., The Yale Biographical Dictionary of American Law (2009), which is similar to the Oxford Companions.

Benchmark (Summer 1990 issue), which contains bibliographical essays on legal history by several prominent scholars.

John Reid and William Nelson, The Literature of American Legal History (1985), which contains the authors’ comprehensive and insightful critiques of their fellow scholars.

 Stephen Presser and Jamil Zainaldin, Law and Jurisprudence in American History, 7th ed. (2009), which is the leading casebook in the field.

Stephen Presser, “Historiography of the American Legal System,” in Robert J. Janosik, ed., Encyclopedia of the American Legal System: Studies of the Principal Institutions and Processes of the Law, Vol. III (1987), which gives Presser’s views on legal history.
Lawrence Friedman, A History of American Law, 3rd ed. (2005) and American Law in the Twentieth Century (2002).

Lawrence Friedman and Harry Scheiber, eds., American Law and Constitutional Order: Historical Perspectives, enlarged edition (1988).

G. Edward White, The American Judicial Tradition: Profiles of Leading American Judges (expanded edition, 1988).
Herman Belz, The American Constitution: Its Origins and Development (7th ed., 1991), which is viewed as the best single volume treatment of strictly constitutional issues.

Akhil Amar, America’s Constitution: A Biography (2006).
Melvin Urofsky and Paul Finkelman, A March of Liberty: A Constitutional History of the United States, 2nd ed. (2001).

Lawrence Friedman, Law in America: A Short History (2002).
Anthony Chase, Law and History: The Evolution of the American Legal System (1999).

Peter Karsten, Heart Versus Head: Judge-Made Law in Nineteenth Century America (1997).
Jonathan Lurie, Law and the Nation, 1865-1912 (1983).

Gerald Fetner, Ordered Liberty: Legal Reform in the Twentieth Century (1983).

Charles Fairman, Reconstruction and Reunion, 1864-1888 (Holmes Devise History of the U.S. Supreme Court, Vols. 6-7, 1987).

Charles Fairman, Five Justices and the Electoral Commission of 1877 (supplement to Vol. 7 above).

Owen Fiss, Troubled Beginnings of the Modern American State, 1888-1910 (Holmes Devise History of the U.S. Supreme Court, Vol. 8, 2006).

Alexander Bickel and Benno Schmidt, Jr., The Judiciary and Responsible Government, 1910-1921 (Holmes Devise History of the U.S. Supreme Court, Vol. 9, 1985).

William Wiecek, The Birth of the Modern Constitution, 1941-1953 (Holmes Devise History of the U.S. Supreme Court, Vol. 12).

Peter Hoffer, WilliamJames Hoffer and N.E.H. Hull, The Supreme Court: An Essential History (2007), which is a very good, recent, concise treatment of that subject.

Law and History Review, which is the leading academic journal in the field.

Graduate students unfamiliar with doing research in legal materials will also likely find useful Kent Olson’s Principles of Legal Research (West, 2009).

GRADING POLICIES: The various course requirements are weighted for grading purposes as follows: participation in weekly discussions: 25%; research paper prospectus: 15%; research paper: 60%.  If for any family or medical reason you are unable to turn in an assignment by the due date, you must contact me beforehand and have my consent to an extension.  No paper will be accepted after the stated due date unless agreement was reached with me before that due date.  Late work will be penalized.

ACADEMIC MISCONDUCT: It is the responsibility of the Committee on Academic Misconduct to investigate or establish procedures for the investigation of all reported cases of student academic misconduct.  The term “academic misconduct” includes all forms of student academic misconduct wherever committed; illustrated by, but not limited to, cases of plagiarism and dishonest practices in connection with examinations.  Instructors shall report all instances of alleged academic misconduct to the committee (Faculty Rule 3335-5-487). For additional information, see the Code of Student Conduct (http://studentaffairs.osu.edu/info_for_students/csc.asp). 

DISABILITY SERVICES: Students with disabilities that have been certified by the Office for Disability Services will be appropriately accommodated, and should inform the instructor as soon as possible of their needs.  The Office for Disability Services is located in 150 Pomerene Hall, 1760 Neil Avenue; telephone 292-3307, TDD 292-0901; http://www.ods.ohio-state.edu 

