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Office hours: Mondays, 3:30-5:00 p.m.,
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COURSE REQUIREMENTS: Attendance at all class meetings and active participation in class discussions; a short (3-5 page) seminar paper prospectus due at the beginning of class on Monday, October 10th; a first draft of a twenty-page research paper due at my office by 4:00 p.m. on Friday, November 18th; and a final draft due at my office by 4:00 p.m. on Thursday, December 8th.
 
BASIC COURSE THEMES AND QUESTIONS

 
American legal history emerged as a distinct and serious field of scholarly inquiry during the 1950’s.  The leading scholar then was J. Willard Hurst of the University of Wisconsin, who wrote such works as The Growth of American Law: The Law Makers (1950) and Law and the Conditions of Freedom in the Nineteenth-Century United States (1956).  The “Wisconsin School” of legal historians led by Hurst tended to view law as a dependent variable in the process of historical change.  According to this view, social institutions and processes shape the law rather than the other way around.  The most influential exponent of that view in recent years has been Lawrence Friedman, who is best known for his book A History of American Law (1973), which was the first scholarly and comprehensive history of that subject.
            The Hurst-Friedman view has been challenged from two basic directions.  One group of scholarly critics led by Morton Horwitz and Mark Tushnet is part of a larger school known as “critical legal studies.”   Horwitz and Tushnet emphasize the autonomy of legal concepts and the power of such concepts to shape society.  Yet another group of scholars, perhaps the most numerous at present, emphasizes the interactive relationship between society and law, with each influencing, and being influenced, by the other.
            This ongoing scholarly debate has affected a lot of what has been written about the history of American law.  At root, the debate is concerned with the relative importance of law in shaping American society when compared with other factors, such as geography, industrialization, urbanization, immigration, and social divisions rooted in class, race and gender.  This course will consider that basic question, but the focus will be on a more limited, though closely related one, which is the role of the judiciary, and especially the U.S. Supreme Court, in American society.  Students in the course should ask themselves the following general questions while doing the required course reading:  what role does the judiciary (and the Supreme Court) play in American society?  How has that role changed over time?  What explains the unusually influential nature of the American judiciary and Supreme Court when compared with those in other highly industrialized societies?  
  
   READING ASSIGNMENTS
 
Assignments should be completed prior to the Monday class meetings during which those assignments will be discussed.  All of the books listed (except Chafee, Free Speech in the United States, which is on closed reserve) are available for purchase at SBX.  The article and court decisions listed below are available in a packet at the Cop-EZ Center located at Tuttle Park Garage.   A copy of each of the assigned books will also be placed on closed reserve at the E.H.S. Library (formerly the Undergraduate Library), 110 Sullivant Hall.
 
Sept. 26  Introduction and library tour
               no reading assignment
               
Oct. 3  The U.S. Legal System at the Onset of Industrialization
            Alexis de Tocqueville, Democracy in America, vol. 1
            Questions to consider: 1)What was distinctive about the U.S. legal system in the
            1830’s, according to Tocqueville?  2)Why does this confederation of twenty-four
            different states spread over a huge land area work, as a single legal entity?
            3)What is the place (and role) of lawyers in American society?
 
Oct. 10  Industrial Revolution, Legal Evolution?
              Morton J. Horwitz, The Transformation of American Law, 1780-1860, chaps.
              1-6
              Questions to consider: 1)What is the relationship between the legal system and
              the process of industrialization, according to Horwitz?  2)How does law evolve
              in response to the disputes growing out of that process?
               seminar paper prospectus due in class 
 
Oct. 17  Moral Crisis, Legal Crisis: The Abolitionist Movement and the Judiciary
              Robert M. Cover, Justice Accused: Antislavery and the Judicial Process,
              pp. 1-193
              Questions to consider: 1)What problems did slavery present for American
               judges?  2)How did they handle those problems?  3)How should the judges have
               handled those problems, according to Cover? 
 
Oct. 24  The Constitution Transformed
              Robert J. Kaczorowski, The Politics of Judicial Interpretation: The Federal
  Courts, Department of Justice and Civil Rights, 1866-1876
  Questions to consider: 1)How did the post-Civil-War amendments alter the
   federal government’s role with respect to the protection of basic civil rights?
   2)How and why did the federal government retreat during the 1870’s from
   protecting such rights?  3)How, specifically, did the new constitutional system
   established by 1876 differ from the antebellum one?
 
Oct. 31  The Judiciary Against Reform: The Emergence of Laissez-Faire
             Constitutionalism
             Paul Kens, Lochner v. New York: Economic Regulation on Trial
             Questions to consider: 1)How did the U.S. Supreme Court’s decision in the
             Lochner case differ from the Court’s earlier Fourteenth Amendment rulings?
             2)Why did the Court reach the decision that it did in the Lochner case?
 
Nov. 7  Free Speech and Its Limits
            Zechariah Chafee, Free Speech in the United States, 36-140; Gerald
            Gunther, “Learned Hand and the Origins of Modern First Amendment
            Doctrine: Some Fragments of History,” 27 Stanford L. Rev. 719 (1975);
            Court decisions in the key wartime free speech cases: Masses Publishing
            Company v. Patten, Schenck v. U.S., Frohwerk v. U.S., and Debs v. U.S. 
            Questions to consider: 1)What was Learned Hand’s approach to resolving
            free speech claims in the Masses case?  2)What’s the problem with that
            approach, according to Oliver Wendell Holmes, Jr.?  3)What restrictions
            on free speech did the U. S. Supreme Court find constitutionally permissible
            in its World-War-I-era decisions?  How long did those precedents stand in
            American constitutional law?               
 
Nov. 14  Crisis and Retreat: The Judiciary and the New Deal

              William E. Leuchtenburg, The Supreme Court Reborn: The Consti-
              tutional Revolution in the Age of Roosevelt, chaps. 2-6, 8
               Questions to consider: 1)Why did New Deal laws fare so poorly during 1934-
               36 when challenged in the courts?  2)Why did FDR try to deal with that
               situation in the way that he did?  3)Why did his plan fail?  4)What were the
               results of this entire episode for the role of the judiciary and especially the
               U. S. Supreme Court in American society?
               Reminder: research paper first draft due at my office by 4:00 p.m. on Friday,
               Nov. 18th
 
Nov. 21  The Legal System and the Civil Rights Movement

               Derrick Bell, Silent Covenants: Brown v. Board of Education and the Unfulfilled
   Hopes for Racial Reform
               Questions to consider:  1)What basic assumptions did the U. S. Supreme Court
               make about racially segregated schools in deciding the Brown case?  2)What
    basic rule of law regarding access to public schools did the two Brown decisions
    establish?  3)How and why have the long-term results of those rulings differed
    from what their supporters earlier hoped? 
 
 
 
Nov. 28  The Women’s Movement and the “New” Privacy
               John W. Johnson, Griswold v. Connecticut: Birth Control and the Constitutional
               Right of Privacy
               Questions to consider: 1)What, specifically, was the basis of the Supreme
               Court’s ruling in the Griswold case?  2)Was the Court’s ruling with respect to
               privacy sound, do you think?  Why or why not?
 
ENROLLMENT: Every student must be officially enrolled in the course by the end of the second full week of the quarter.  No requests to add the course will be approved by the department chair after that time.  Enrolling officially and on time is solely the responsibility of each student.
 
RESEARCH PAPER ASSIGNMENT: Every student is required to write a twenty-page research paper that explores the Senate confirmation process experienced by a nominee to the U.S. Supreme Court.  Students should select a nominee from the list circulated during the first day of class.  (No nominee will be the subject of more than one research paper; each student should have in mind a second and a third choice in the event his or her first choice is taken by someone else.)  Students will be expected to use the Congressional Record and the records of committee hearings in researching their papers.  If the nominee served as a judge prior to his or her nomination, students should also consult a few of the most important published decisions, if any, of that judge.  Students should also use newspapers and other periodical sources, such as news magazines, as well as secondary sources such as unpublished Ph.D. dissertations, articles in historical journals and published books.
 
The paper will consist of more than a simple narrative account of the Senate confirmation process.  In addition, the paper should provide a brief biographical sketch of the nominee and place in context the issues raised by the confirmation process.  In other words, the paper should give a sense of who the nominee was at the time of his or her nomination, of the issues raised by the confirmation process and how they were related to important legal and political controversies of the time, and the reasons why the confirmation process reached the result that it did.  (And preferably do so in that order.)  In this way, students will write a paper that looks at an individual (the nominee) and a specific event (the Senate confirmation process) as a way of casting light on some of the important legal-historical issues of a particular time.
 
Researching and writing the paper will be a three-part process.  After surveying the potential sources, students should first write a 3-5 page research paper prospectus that identifies the paper’s subject, lists the principal sources, both primary and secondary, on which the paper will be based, and discusses briefly the issues raised by the nomination process in this instance.  The prospectus, typed, double-spaced, with the same (standard) margins and font sizes as this syllabus (which will also be required for the first and final paper drafts), will be due in class on Monday, October 10th.  (Students should consult the Chicago Manual of Style if they have questions about citation form.)  Next, each student should do his or her research thoroughly and carefully, and then write a complete first draft of the paper, which will be due at my office by 4:00 p.m. on Friday, November 18th.  Third and finally, each student should revise the first draft in response to the written comments on his or her first draft.  The final draft is due in at my office by 4:00 p.m. on Thursday, December 8th.
 
GRADING POLICIES: The various course requirements are weighted for grading purposes as follows: participation in weekly discussions: 25%; research paper prospectus: 15%; research paper first draft: 20%; research paper final draft: 40%.  If for any family or medical reason you are unable to turn in an assignment by the due date, you must contact me beforehand and have my consent to an extension.  No paper will be accepted after the stated due date unless agreement was reached with me before that due date.  Late work will be penalized.
